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Pl aintiff-Appellant-Cross- Respondent -

Petitioner, Fl LED
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Sanmuel Curtis Johnson, |11,
Di ane M Frengen

Cerk of
Def endant - Respondent - Cr oss- Appel | ant . erk of Supreme Court

REVIEW of a decision of the court of appeals. Cause

remanded, affirned as nodified.

11 PER CURI AM This is a review of an unpublished
opinion of the court of appeals that affirned in part and
reversed in part an order of the circuit court.® Three issues

are presented for review

! State v. Johnson, No. 2011AP2864-CRAC, unpublished slip
op. (C. App. Apr. 18, 2012), affirmng in part and reversing in
part the circuit court for Raci ne  County, Eugene A
Gasi orkiew cz, J., presiding.
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12 First, should State v. Shiffra, 175 Ws. 2d 600, 499

NWwW2d 719 (C. App. 1993), be overruled because its holding

rests on an erroneous prem se that Pennsylvania v. Ritchie, 480

US 39 (1987) nandates the pretrial in canmera review of
privately-held, privileged records? A mjority of the court
woul d not overrule Shiffra. Chi ef Justice Abrahamson, Justice
Bradl ey, Justice Crooks, and Justice Ziegler conclude that
Shiffra should not be overruled, observing that this court has
reaffirmed or applied Shiffra in a nunber of cases.? Justice
Roggensack concludes that Shiffra should not be applied to
mental health records that are privately held and privil eged.

13 Second, if Shiffra is not overruled, has the defendant

met his burden under State v. Geen, 2002 W 68, 253 Ws. 2d

356, 646 N.W2d 298, to make an initial showng of materiality
entitling him to an in canera review of the privately-held
records? A mgjority of the court concludes that he has net the
requisite burden to make an initial showing of materiality.
Chi ef Justice Abrahanson, Justice Bradley, and Justice Crooks
conclude that the defendant has satisfied his burden under
Green. Justice Roggensack and Justice Ziegler conclude that the

def endant has not satisfied his burden.

2 See, e.g., Johnson v. Rogers Menorial Hosp., Inc., 2005 W
114, 9q972-73, 283 Ws. 2d 384, 700 N.W2d 27; State v. Allen,
2004 W 106, 131, 274 Ws. 2d 568, 682 N W2d 433; State v.
G een, 2002 W 68, 253 Ws. 2d 356, 646 N.W2d 298; State v.
Rizzo, 2002 W 20, 250 Ws. 2d 407, 640 N.W2d 93; State v.
Sol berg, 211 Ws. 2d 372, 564 NW2d 775 (1997); State v
Speese, 199 Ws. 2d 597, 545 N.W2d 510 (1996).
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14 Third, if Shiffra is not overruled, may the circuit
court require production of the privately-held, privileged
mental health records in this case for in canera review when the
17-year-old privilege-holder refuses to <consent to their
rel ease? Chi ef Justice Abrahanson and Justice Bradley agree
with Judge Brown’'s dissent in the present case at the court of
appeals that the circuit court may require production of the
records for an in canera review and that Shiffra does not
necessarily require the suppression of the privilege-holder’s
testimony if she refuses to release her records.® They would
affirmthe circuit court’s determnation in this case, which has
already balanced the <conpeting interests, concluding that
suppression of the privilege-holder’'s testinony 1is neither
requi red nor appropriate as a sanction here.* Justice Crooks and
Justice Ziegler conclude that the <court may not require
production, but their rationales differ. Justice Crooks

concludes that the privilege-holder may not testify wthout

3 State v. Johnson, No. 2011AP2864-CRAC, 9124, unpublished
slip op. (C. App. Apr. 18, 2012) (Brown, J. dissenting). As
Judge Brown concluded, “the [psychiatrist’s] privilege and the

right to present a defense are . . . two equally conflicting
interests and neither should be given absolute preference over
the other. . . . When there are two conpeting and conpelling
societal interests, it is for the court to balance these
interests on a case-by-case basis.” 1d., 1126-27.

4 Chief Justice Abrahanmson and Justice Bradley would not
affirm the circuit court’s decision to give a curative jury
instruction regarding any inferences to be taken from the
privilege-holder’s invocation of her privilege because Ws.
Stat. 8 905.13 prohibits such an instruction or other conmment by
j udge or counsel.
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voluntarily producing the records wunder Shiffra. He is
concerned about the defendant’s ability to present a neaningfu

def ense. Justice Ziegler concludes that the privilege-hol der
may testify because the defendant has not satisfied his burden
under Green. Justice Roggensack concludes that the court cannot
require production of the privately-held, ©privileged nental
health records, and therefore that the privilege-holder my
testify. Thus, under varying rationales, Chief Justice
Abr ahanson, Justice Bradley, Justice Roggensack, and Justice
Ziegler agree that in this <case, the privilege-holder my
testify and need not produce the records.

15 As a result of the responses to the above third issue,
we determ ne the foll ow ng:

16 First, wunder varying rationales, a mmjority of the
court concludes that in this case, the circuit court my not
require production of the privately-held, privileged nental
health records for in canera review.

17 Second, wunder varying rationales, a mjority of the
court concludes that the privilege-holder may testify in this
case.

18 Although there is a mpjority regarding each 1issue
present ed, we |imt our witing because of the varied
rational es.

19 Accordingly, the decision of the court of appeals is
nodi fied and affirnmed. The cause is remanded to the circuit
court for further proceedings. Upon remand, the circuit court
may not require production of the privately-held, privileged

4
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mental health records for in canera review However, upon
remand, the privilege-holder my be called to testify in this

case.

By the Court.—Fhe decision of the court of appeals is

nmodi fied and affirned and, as nodified, the cause is renmanded to

the circuit court.

10 Justices David T. Prosser, Jr. and Mchael J. Gabl enan

di d not participate.
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